charged  in a citation  issued  to OD until January 21,  1981,  or 1 day less  than
a year after  its occurrence.

In Salt  Lake  County Road Department,  3 FMSHRC 1714   (1981),   the Commission
affirmed a judge's decision which had denied a motion to dismiss a Proposal  for
Assessment   of  Civil Penalty which had not been filed within 45 days as  provided
for by section  2700.27  of  the Commission's rules.     The Commission stated that
section 105(d)   of   the Act  provides that  the Secretary is to notify the  Commis-
sion "immediately"  after a notice of contest is filed.    The Commission  stated
that  it had  implemented  the word  "immediately" in the Act by using a time period
of  45 days  in  the rules.     The Commission stated,  however,   that the legislative
history showed  that  although Congress wanted prompt notification in order to
promote fairness,   Congress did not want a penalty case to be vitiated simply
because the notification happened,   in a rare instance,   to be somewhat less
than prompt.     The Commission also stated  that  it was appropriate to determine
whether the late filing of the Proposal for Assessment of Civil Penalty was
prejudicial  to  the respondent  in that  case and  the Commission held that no
prejudice had  resulted  in  that  instance.

The evidence in  this proceeding shows  that no prejudice to OD resulted
because of  the fact  that  OD was not specifically cited for a period of 1 year.
OD had  participated  in  the  thorough  investigation which MSHA made into  the
cause of  the accident  and MSHA personnel came to CD's office and discussed the
fact  that MSHA was considering the question of finding OD to be an operator
under the 1977 Act  pursuant  to  the new rules which MSHA had promulgated  with
respect  to  independent  contractors   (Tr.   75-78).     OD filed  a notice of contest
of the citation after it was issued and OD has been provided with a hearing
and with the opportunity  to  file a brief  in support of its position.     There-
fore,   the fact  that  the citation was not  issued to OD for a year after the
violation occurred  has not been prejudicial to OD.

(5)     Is any civil penalty justified?

CD's brief   (p.   24)   contends that  even if it should be determined that OD
is subject  to MSHA?s jurisdiction,  it would be totally inappropriate to assess
any civil penalty whatsoever because the accident occurred  through no fault  of
OD.     OD notes  that  the  inspector's statement evaluating negligence showed that
the  inspector did not believe  that  OD could have known or predicted that  the
accident would  occur and  that  its occurrence was beyond OD's control.    OD argues
that  the electric utility industry is very safety conscious and  that OD has  a
thorough safety program.     OD emphasizes that the employee who was electrocuted
was  told before he went  to  the substation that it was energized and that  he
violated a well-known company rule with which he was very familiar  (Finding Nos.
12 and 15,   supra).     In such circumstances,  OD contends that assessment of a
penalty would serve no useful purpose.

Even OD's witnesses agreed  that a violation of  the company's safety rules
had occurred  (Tr.  64;  96).    One of the rules violated was Paragraph 31-1 in
Part III of  OD's  Safety Manual   (Exh.  H)   and it requires that  electrical lines
be grounded before work on them is done.    Citation No.  688762-1 issued by the
inspector cited OD for a violation of section 77.704 which provides,  in perti-
nent part,  that "[h]igh-voltage lines shall be deenergized and grounded before

2739 on January 22, 1980, and was not
